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J   U  D  G    M   E  N   T 

 

  The prosecution case, inter-alia, in brief, is that informant Ajit 

Bhowal lodged an ejahar in the Lalmati OP, under Tezpur PS, alleging that on 

19-08-2013, at about 10-30 p.m. (at night), accused Dilip Bhowal, Rina Bhowal 

and Dipak Bhowal, being a group, attacked his only son Abhijit Bhowal and his 

wife Susmita Bhowal with dao and khukri and thereafter, assaulted them on the 

head, back and other parts of the body, causing grievous injuries to them. It is 

also alleged that the accused persons attacked them intending to kill them.  

      
2. After receiving the aforesaid ejahar, the I/C of Lalmati  Out Post, made a 

GD Entry and on the basis of said GD Entry by forwarding the ejahar to O/C, 

Tezpur Police Station for registering a case. Accordingly, the O/C of Tezpur PS 

registered a case, bearing Tezpur Police Station Case No. 1057/13 u/s 

326/307/34 of IPC. During the period of investigation, the Investigating Officer 

produced the victim for medical examination. After conclusion of investigation, 

the Investigating Officer submitted the Charge sheet against the accused persons 

u/s 341/326/307/34 of IPC.  

 

3.  After appearance of the accused persons, the learned Judicial 

Magistrate, 1st Class, Tezpur, committed the case to the learned Sessions Judge, 

Sonitpur, Tezpur and thereafter, the case was made over to this Court for 

disposal. Accordingly, this Court took up the trial of the case. Considering the 

materials available on case record and case diary, the charges were framed 

against the accused under Sections 341/326/307/34 of IPC. Then the contents of 

charges were read over and explained to the accused persons, to which they 

pleaded not guilty and claimed to be tried.  

 

4.  In order to bring home the charges, the prosecution has examined 

as many as 9 (nine) PWs including the informant and the injured. Then, the 

accused persons have been examined u/s 313 CrPC. The defence has also 

examined one witness in his defence.   
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5.    Points for determination : 

 

(1) Whether the accused person, on 19-08-2013, at about 10-30 

p.m. (night) at Cotton Road, Ward No.1, Tezpur town, under Tezpur PS, 

in furtherance of common intention, wrongfully restrained Smt. Susmita 

Bhowal and thereby committed an offence u/s 341/34 of IPC  ? 

 

(2) Whether the accused person, on the same day, time and 

place, in furtherance of common intention, voluntarily caused grievous 

hurt to Abhijit Bhowal by means of a dao, khukri etc. sharp objects, and 

thereby committed an offence u/s 326/34 of IPC  ? 

 

(3) Whether the accused person, on the same day, time and 

place, in furtherance of common intention, did an act (gave dao, khukri 

blows to the person of victim Abhijit Bhowal, with such intention (or 

knowledge) and under such circumstances, that if by that act the accused 

had caused the death of the victim Abhijit Bhowal, the accused would 

have been guilty of murder and thereby committed an offence u/s 307/34 

of IPC  ? 

  

Discussions, Decision and reasons thereof :- 

 

6.  I have carefully perused the evidence and the materials available 

on the case record. Heard arguments of both sides. Now, let us examine the 

evidence of the PWs to decide the case at hand.  

 

7.  PW-1, Ajit Bhowal, stated that accused Dilip Bhowal and Dipak 

Bhowal are known to him. On 19-08-2013, at about 10-30 / 11 p.m. (at night), 

while he was sitting in the veranda of his house, his son, daughter-in-law and 

aunt went out for discharging urine. He then heard uttering of his son “I have 

been cut” and then rushed to the place of occurrence. Accused Dipak Bhowal 

was holding his son and Dilip Bhowal gave blow in his ear. As a result of which, 

his ear detached and also gave blow in his neck. Thereafter, his injured son 
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Abhijit Bhowal was shifted to hospital and treated there for 14/15 days. Ext.1 is 

the ejahar and Ext. 1(1) is his signature thereon.  

 

8.  PW-2, Abhijit Bhowal, the injured, stated that he knows the 

accused persons. On 19-08-2013, at about 10-30 p.m. (at night), he and his wife 

went out of home for discharging urine along with his sister and grand-mother. 

While they were returning after discharging urine, the accused persons were 

shouting that they will cut his father and grand-mother. Then, he asked them as 

to why they were so shouting. Accused Dipak told his father not to do anything 

and he told that he will cut him (Abhijit). Accused Dipak Bhowal caught hold in 

his two hands and accused Dilip Bhowal gave him blow from behind, as a result 

of which, he sustained injuries on  head and in neck. He sustained dao blow in 

his neck. His left side ear was torn out. Then, he made cries, saying, father I 

have been cut and then his wife took him to his residence. The accused persons 

were threatening him to kill, since earlier.  

   

9.  PW-3, Koyel Bhowal, stated that she knows accused Dilip Bhowal 

and Dipak Bhowal. Informant is her father and injured is her elder brother. One 

day, about 8/9 months ago, at about 10-30 p.m. (at night), she along with her 

grand-mother, elder brother and sister-in-law went out for discharging urine and 

while they were returning heard that accused Dilip was using slang language. At 

that time, accused Dilip assaulted Abhijit Bhowal on his head, in ear and neck. 

Accused Dipak Bhowal was present at the place of occurrence. Accused Dipak 

Bhowal caught hold in the hands of her elder brother. Then heard elder brother‟s 

cries saying “ father, I have been cut”. Then, she and her sister-in-law Susmita 

by lifting her elder brother, brought to home and made arrangement for shifting 

to hospital.  

 

10.  PW-4, Parul Bhowal, stated that she knows both the accused 

persons. One day, about 8/9 months back, at about 10-30 p.m., she heard 

daughter Koyel, Abhijit Bhowal and Susmita Bhowal went out for discharging 

urine and at that time, accused Dilip was shouting that he will cut sister-in-law.  

While she entered into the bath room, Abhijit and his wife came out after 
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discharging urine. Then, Abhijit made cries saying “father, I have been cut”. She 

coming out from the bath room saw that Abhijit was brought by holding. She 

saw blood from the ear of Abhijit. Abhijit sustained injury due to cut him by 

accused Dilip Bhowal. Abhijit sustained injury in his neck also.  

   

11.  PW-5, Sankar Prajapati, (independent witness) stated that he 

knows both the parties of the case. He used to stay as tenant in the house of 

informant. One day, about 6/7 months back, at about 10-30 p.m. (at night), he 

was sleeping at home and on hearing hulla, came out of home. It was dark at 

that time. He was sitting in the veranda of his house. At that time, Abhijit Bhowal 

went out for passing urine. He heard Abhijit shouting “ I have been cut”. 

Thereafter, Abhijit was brought to his home. He saw blood oozing out from the 

ear of Abhijit. Later on, he heard that accused persons gave dao blow on Abhijit.  

 

12.  PW-6, Susmita Bhowal, stated that she knows both the accused 

persons. Informant Ajit Bhowal is her father-in-law and injured Abhijit is her 

husband. One year back, at about 10-30 p.m., she along with her mother-in-law, 

sister-in-law and her husband went out for passing urine. When they were 

returning after discharging urine, heard that accused Dilip was shouting that he 

will cut her father-in-law and mother-in-law. Her husband was coming behind her 

and then, accused Dipak Bhowal caught hold of her husband and accused Dilip 

Bhowal gave a dao blow on his husband. As a result, her husband sustained cut 

injury in his ear. Her husband sustained injury in the neck, on account of dao 

blow.  

 

13.  PW-7 Dr. Tilak Bhattacharji, (MO) stated that on 20-08-2013, he 

was serving at Kanaklata Civil Hospital, Tezpur as Sr. Medical and Health Officer 

and on that day, he examined one Sri Abhijit Bhowel, male, 21 years, son of Sri 

Asit Bhowel, cotton road, Ward No.1, Tezpur in reference to Lalmati Out Post 

GDE No. Nil, dated 19-08-2013. The patient was examined in the male ENT ward 

of Kanaklata Civil Hospital, Tezpur at 12-10 a.m., vide indoor registration No. 

184/13. the patient was examined in OT and wound repaired.  
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 Details of injury :  

  1.  Sharp cut injury on left side of fact horizontally extending from 

molar eminence of maxilla left to post auricular region left of 12 cm X ½ cm and 

cutting full thickness of pinna left.  

  2.  Abrasion on neck left side horizontally at the level of thyroid 

cartilage.  

 

  The patient was discharged on 28-08-2013.  

  Nature of injury – Injury is fresh, grievous in nature caused by 

sharp instrument. 

 

14.  PW-8, Tarun Kr. Medhi, Inspector of Police, stated that on 20-09-

2013, he was serving at Lalmati OP, under Tezpur PS. On that day, O/C, Tezpur 

PS handed over him the case diary to complete the remaining part of 

investigation of Tezpur PS Case No.1057/13. He then, perusing the case diary, 

found that the preliminary investigation of the case has already been completed  

by ASI Binod Das. He then, collected the injury report of injured Abhijit Bhowal 

and then, laid charge-sheet against the accused Dilip Bhowal and Dipak Bhowal 

(absconder) u/s 326/307/34 of IPC. Ext.3 is the charge-sheet and Ext.3(1) is his 

signature thereon.  

 

15.  PW-9,  Binod Das, ASI of Police, (IO) stated that on 20-08-2013, 

he was serving at Lalmati OP, under Tezpur PS and on that day, the ejahar 

lodged by Ajit Bhowal, the in-charge of the OP, forwarded the ejahar to the 

Tezpur PS for registering a case and endorsed him the case for investigation. He 

finding the informant available at the police station, recorded his statement and 

then rushed to the place of occurrence, prepared a sketch map and recorded the 

statements of the witnesses. During investigation, he came to know that the 

accused persons assaulted the son of the informant with sharp weapon and the 

injured was in the meantime, shifted to Kanaklata Civil Hospital, Tezpur. Then, 

he went to Kanaklata Civil Hospital. He asked for the weapon of offence, but 

could not give him, for which, he could not seize the said weapon. He recorded 

the statement of injured Abhijit Bhowal at the hospital. He saw the injured 



 

 

7 

 

sustaining injury on head and ear with bandage. He collected the injury report 

and enclosed with the case record. Ext.4 is the sketch map of the place of 

occurrence and Ext.4(1) is his signature thereon.  

 

16.  DW-1, Nripen Das, stated that he knows the accused persons, the 

informant and his wife. On 19-08-2013, there was Bhowna Akhara, going on in 

their  village ( Hazarika Chupa) on the occasion of tithi of Sri Sri Sankar Deva. He 

was the secretary of the said Bhowna committee and he was also role in the 

Bhowna. Accused Dipak was an active member of the Bhowna committee. On 

19-08-2013, the accused Dipak was not with them in the Bhowna till 11 p.m. 

(night). He did not go home during that period. The informant and the accused 

persons are in the same family member. After ending of the Bhowna, accused 

Dipak went away along with them.  

 

Offence u/s 326 IPC –  

 

17.  Section 320 IPC defines grievous hurt. The following kinds of hurt 

only are designated as “grievous” :-  

 

  Firstly :- Emasculation. 

  Secondly :- Permanent privation of the sight of either eye.  

  Thirdly :- Permanent privation of the hearing of either ear.  

  Fourthly :- Privation of any member or joint.  

  Fifthly :- Destruction of permanent impairing of the powers  

     of any member or joint.  

  Sixthly :- Permanent disfiguration of head or face.  

  Seventhly :- Fracture or dislocation of a bone or tooth.  

  Eighthly:- Any hurt which endangers life or which causes the  

     suffer to be during the space of twenty days in  

     severe bodily pain or unable to follow his ordinary  

     pursuits.  
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  Here, PW-2 Ajit Bhowal, is the injured-cum-prime witness in the 

present case. His deposition is that on 19-08-2013, at about 10-30 p.m., ( at 

night) while he along with his wife, sister and grand mother were coming back 

home after discharging urine, the accused persons were shouting that they 

would cut his grand mother and father. Then, he asked them why they rebuked 

them. Then, the accused Dipak Bhowal caught hold of his hands and accused 

Dilip Bhowal inflicted a blow from behind. As a result of which he sustained injury 

on head, ear and neck. His left side ear was also torn out.  

 

  During cross-examination, this PW-2 stated that in 2012, prior to 

this incident, the accused persons lodged an ejahar against him on account of 

assaulting accused Dilip Bhowal.  

 

  PW-6, wife of the injured Abhijit Bhowal, claims to be an eye 

witness of the occurrence. This PW-6 has fully supported the aforesaid  

testimony of the injured. Her categorical version is that accused Dipak Bhowal 

caught hold of her husband (PW-2) and co-accused Dilip Bhowal inflicted dao 

blows on him. As a result, her husband sustained cut injury in the ear and in the 

neck.  

 

  PW-3, the younger sister of the injured, is also an eye witness of 

the occurrence. This PW-3 has fully supported the aforesaid testimony of PW-2. 

According to her, accused Dilip inflicted blows on the injured person on the head, 

ear and neck. C0-accused Dipak Bhowal was also present at the place of 

occurrence.  

 

  During cross-examination, this PW-3 clearly stated that accused 

Dilip gave blows on the injured person from behind.  

 

  PW-4 also supported the evidence of PW-2. This PW-4 stated that 

she saw bleeding from the torn out wound of ear of Abhijit Bhowal.  
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  PW-7 (MO) has fully supported the injury that has sustained by 

the injured person Abhijit Bhowal. The MO found,  (1)  Sharp cut injury on left 

side of fact horizontally extending from molar eminence of maxilla left to post 

auricular region left of 12 cm X ½ cm and cutting full thickness of pinna left. (2)  

Abrasion on neck left side horizontally at the level of thyroid cartilage.  The MO 

opined that the injury was fresh, grievous in nature and caused by sharp 

instrument.  MO has proved the medical report as Ext.2.  

 

  PW-8 (IO) has proved the charge-sheet as Ext.3.  

 

  These PWs 1,2,3,4,5, and 6 have been subjected to grilling cross-

examination by the defence, but their material portion remained intact.  

 

  On the other hand, the DW-1 does not support at all the defence 

version.  

 

  From the evidence on records, it is seen that the hurt that the 

injured person (PW-2) sustained does not fall within the eight clauses as 

designated as “grievous” u/s 320 IPC. But, it is seen that accused person Dipak 

Bhowal alleged to have caught hold of hands of the injured Abhijit Bhowal (PW-

2) and co-accused Dilip Bhowal gave him ( the injured) dao blows. The testimony 

of the eye witnesses was cogent and convincing and the injured person could 

identify the accused persons. Accused Dilip Bhawal inflicted the dao blow with 

intent to cause hurt to the injured person. As such, the evidence of PW-2, Abhijit 

Bhowal, could not be discarded on the ground of minor embellishment and 

exaggeration.  

 

 The weapon of assault used in this case is a dao, a sharp cutting weapon.  

 

 Hurt caused on common intention –  

 

18.   Here, in this case hurt is caused by accused Dilip Bhawal and co-

accused Dipak Bhowal caught hold of hands of the injured Abhijit Bhawal, are 
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actuated by a common intention to cause hurt to Abhijit Bhawal, then no matter 

actually did cause the hurt, both the accused persons are vicariously liable for 

causing the hurt.    

 

  There is evidence on record that there was previous enmity 

between the parties. Previous enmity is a doubled edged weapon and it can be 

used in both ways. So, it will not demolish the prosecution case.  

 

  Learned defence advocate used the statements before the IO to 

ferret out omissions therefrom for confronting this PW-2 ( injured person).  

 
  I have carefully gone through the statements of the injured (PW-

2) recorded by the IO u/s 161 of CrPC, and the statement given by the injured 

before the Court. Before the IO, the injured specifically stated that on the night 

of occurrence, the accused Dipak Bhawal caught hold of his hands (injured 

person) and his father, co-accused Dilip Bhawal, inflicted „dao‟ blows on his head, 

causing grievous injuries. Therefore, to contradict the witness the learned 

defence counsel is required to discredit the particular version of the witness. 

Here, in the instant case, the learned defence counsel has failed to discredit the 

aforesaid particular version of PW-2. In AIR 2000 SC 29 ( Rammi –Vs- State 

of M. P.), the Hon‟ble Apex Court observed, as follows : 

 

  “ To contradict a witness, therefore, must be to discredit the 

particular version of the witness. Unless the former statement has the potency to 

discredit the present statement, even if the latter is at variance with the former 

to some extent it would not be helpful to contradict that witness, vide Tahsildar 

Singh and Anr. V. State of U.P., MANU/SC/0053/1959 : 1959 CriLJ 1231.” 

Offence u/s 307 IPC –  

  
19.   In order to constitute an offence u/s 307 IPC, the 

prosecution must  prove :  

   

(i) That the accused did an act ;  



 

 

11 

 

(ii) That the act was done with intention or knowledge and 

under such circumstances to cause a bodily injury as the 

accused knew to be likely to clause death or that such 

bodily injury was in the ordinary course of nature to 

cause death, or that the accused attempted to cause 

such death by doing an act known to him to be so 

imminently dangerous that it must in all probability cause 

death or such bodily injury as is likely to cause death ; 

and  

(iii) That the accused had no excuse for incurring the risk of 

causing such death or injury.  

 

  Here, PW-2 Abhijit Bhowal, is injured –cum- prime witness in this 

case. This PW-2 stated that on the night of occurrence, at about 10-30 p.m., 

accused Dipak Bhowal caught hold of his hands and accused Dilip Bhowal 

inflicted dao blows on him from behind. As a result, he sustained injury on his 

head, ear and neck. His left side ear also torn out. This PW-2 in his depositions 

nowhere stated that the accused person attempted to kill him.  

 

  From the aforesaid evidence of PW-2, it is seen that accused 

person Dilip Bhowal had ample opportunity, if he had guilty mind, to kill the 

injured Abhijit Bhowal, but accused Dilip Bhowal did not make any such attempt 

to kill the injured person. It is, thus, seen that the evidence of offence u/s 307 

IPC are lacking in the present case.  

 

Wrongful restraint –  

   

   PW-2, the injured, in his depositions no where stated that the 

accused person wrongfully restrained him on his way to residence after 

discharging  urine. The other witnesses PWs 1, 3, 4, 5 and 6 also do not state 

anything in this regard.  Therefore, no case is made out u/s 341/34 IPC.  
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20.  In view of the above discussion and considering all aspects, I hold 

that the prosecution has failed to prove the case u/s 341/326/307/34 IPC against 

the accused persons, beyond all reasonable doubt. But there are sufficient 

evidence to hold the accused persons guilty u/s 324/34 IPC. Hence, I convict the 

accused persons u/s 324/34 IPC and acquit them from the charges of other 

offences.  

 

   Considering the gravity of the offence, it is held that the accused 

persons are not entitled to get the benefit of the provisions of law.  

 

   I have heard the accused /convicts on the point of sentence in view 

of the provision of Section 235(2) of CrPC. The accused/convicts submit that they are 

daily labourers by occupation, they are father and son in relation and they have their 

family members to look after.  

 

   However, considering the facts and circumstances of the case and 

also considering the circumstances of the accused/convicts, I sentence the accused / 

convicts to suffer SI for 1 (one) year and to pay a fine of Rs.3,000/- ( rupees three 

thousand) each for offence u/s 324/34 IPC, in default of fine, to suffer SI for another 

3 (three) months. 

 

  The fine amount, if realized, be given to the victim of this case, 

namely, Abhijit Bhowal, as compensation and if not realized, the terms of 

imprisonment shall run concurrently.  

 

  The bail bonds stand cancelled.  

 

  The period of detention already undergone by the accused persons  

shall stand set off in view of the provisions of section 428 CrPC.  

 

   Furnish a free copy of the judgment to the accused/convicts u/s 363 

(1) of CrPC.  
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   Send a copy of the judgment to the learned District Magistrate, 

Sonitpur, Tezpur, as per Section 365 of CrPC.  

 

   The case is disposed of accordingly.  

   

             Given under my hand and seal of this Court on this day, the 14th 

day of July, 2015.  

 
(P.C. Kalita) 

Assistant Sessions Judge, 
Sonitpur : Tezpur. 

Dictated and corrected by me. 

  

(P.C. Kalita) 
Assistant Sessions Judge, 
Sonitpur : Tezpur. 
 

 
Dictation taken and  
transcribed by me : 
 
       
(J. K. Muru) 
Steno. 

**** 
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A  P  P   E   N  D   I   X 
 
 

 
Prosecution witnesses : 
 

PW-1     :   Sri Ajit Bhawal 
 PW-2     :   Sri Abhijit Bhawal 
 PW-3     :   Smt. Koyel Bhawal 

PW-4     :   Smt. Parul Bhawal 
PW-5     :   Sri Sankar Prajapati 
PW-6     :   Smt. Susmita Bhawal 
PW-7     :   Dr. Tilak Bhattacharjee, MO 
PW-8     :   Sri Tarun Kr. Medhi 
PW-9     :   Sri Binod Das 
 

 
Defence Witness    :  
 

DW-1     :   Sri Nripen Das 
  
 
Court Witness    : Nil 
  
 
Prosecution Exhibits   :   
   
  Ext.1    :   ejahar  
  Ext.2    :   Medical reprot 
  Ext.3    :   Charge-sheet 

 
Material  Exhibits    : Nil 
  
Defence Exhibit    : Nil 
 
Court Exhibit    : Nil 
 
Exhibit produced by witness  :  Nil 
  
 
 

 
(P.C. Kalita) 

Assistant Sessions Judge, 
Sonitpur : Tezpur. 

 

 

 


